The Electrical Safety Standards in the Private Rented Sector Financial Penalty Policy

The Electrical Safety Standards in the Private Rented Sector (England) Regulations 2020 are designed
to ensure electrical safety within the private rented sectorin England by requiring landlords to have
the fixed electrical installation within rented properties inspected atleast every five years.

A private landlord (as defined in section 122(6) of the Housing and Planning Act 2016) who grants or
intendsto grant a specified tenancy must ensure that the fixed electrical installation is safe during
the period of the tenancy.

The regulations set out excluded tenancies which include amongst others, registered providers of
social housing, shared accommodation with alandlord orlandlord’s family, long leases, student halls

of residence, hostels and refuges, care homes, hospitals and hospices and otheraccommodation
relating to healthcare provision.

Landlord duties - testing & certification.
Duty forfirstinspection and testing of the electricalinstallation

a) New, specifiedtenancies, granted orintended to be granted on or after 1st July 2020
b) 1st April 2021 - Existingtenancies mustbe inspected before this date.

Repeatinspectionsare required atleastevery 5years (soonerif the reportrecommends alesser
period).

Ensure that the electrical safety standards are met during any period when the premises are
occupied underaspecified tenancy.

Inspections & tests must be undertaken by a competent person whois part of the electrical safety
industry competent-person scheme.

The inspection report will show that the installation is one of the following:

a) Safeand nofurtheractionis required

b) Dangeris presentandthereisariskof injury (Code 1(C1)). In thissituation the cause of the
dangerwould be rectified by the competent person before leaving the property

c) Theinstallation posesapotentialdanger(Code 2(C2))

d) Furtherinvestigationisrequired withoutdelay (Fl)

e) Improvementtothe installationisrecommended (Code3(C3)); however, thisisnot
sufficientto deemthe installation as unsatisfactory.

Where the inspection reportshows aC1, C2 or Fl outcome, the landlord must ensure that suitable

remedial works orinvestigations are undertaken. A C3 outcome is advisory and therefore works do
not have to be completed.

a) A copyof theinspection certificate must be provided by the landlord to:

b) Each existingtenantwithin 28days of the inspection

c) Anewtenantbeforetheyoccupythe property, or

d) A prospective tenant within 28 days of receivingarequestforthe report

e) The Council withinseven days of receivingarequestforthe certificate in writing



A copy of the report must be kept by the landlord until the next reportis due; then acopy of the
existing report should be provided to the person undertaking the nextinspection.

Where the work undertaken reveals furtherissues that require either further remedial work or

furtherinvestigation, this should be addressed within afurther period of 28 days (or shorter period,
where thisisrequired).

The person completing the works should supply the landlord with a confirmation that the works
have been completed (sothe installation is now safe) or further work/investigation is needed. The

landlord must provide a copy of this confirmation together with the originalinspection certificate to
each tenantandto the Council within 28 days of the work being undertaken.

Where furtherwork or investigation is required, the requirements to complete work and provide the
necessary confirmation are repeated (as perthe original inspection).

Council duties - Remedial Notice.

Where the Council believes that the landlord has breached one or more of theirduties, (excluding

provision of certificates), the Council must serve aremedial notice onthe landlord within 21 days of
decidingthatithas reasonable grounds forservice.

The notice includes:

a) theremedial actionrequiredto be taken within 28 days of service

b) Details of how to make representations

c) Explanation ofthe penalties (including the potential maximum penalty) that may result from
non-compliance.

The landlord may make written representations within 21 days, if made the notice is suspended until
the representations have been considered.

The Council must considerany representations and confirm that outcome of those considerations, in
writing, within seven days of the end of the representation period.

Landlord duties - Remedial Notice

A landlord must comply with aremedial notice where either no representations are made orthe

notice is confirmed (after consideration of the representations) unless they are able to claim that
they have taken all reasonable steps e.g. tenant has prevented access.

Council power to arrange remedial action.

Failure tocomply with a remedial notice also allows the Councilto undertake remedialworksin
default, with the consent of the tenants. Before doing so, the Council must be satisfied onthe
balance of probability that there has been abreach of the remedial notice.

Before undertaking such works, the Council must serve a notice of intention to take remedialaction
(NIRA) onthe landlord. The notice includes:

a) The nature of the proposed remedial work
b) The date whenthe work will be undertaken
c) Informationontheright of appeal againstthe decisionto dothe work

Works are to be undertaken within 28 days of the end of the remedial notice expiry date (or within
28 days after confirmation of notice, if appealed).



The tenants must be given atleast 48 hours' notice of the remedial works.
Appeal against Council remedial works

A landlord may appeal againsta NIRA to the First-tier Tribunal (Property Chamber) within 28 days of
service.

An appeal suspendsthe NIRA untilthe appeal has been determined. The tribunal may affirm, vary,
or quashthe NIRA.

Recovery of costs

The Council mayissue a demand to recover costs relating to works undertakenin accordance with
the NIRA which becomes payable after 21 days from the day of issue unless an appeal is submitted.

Appeal against costs

An appeal can be made to the First-tier Tribunal (Property Chamber) within 21 days of the date of
issue.

Urgentremedial action

Where an electrical reportindicates that urgentactionisrequired and the LHA is satisfied that the
landlordis not undertaking the necessary work, they may arrange (with the consent of the tenants)
for an electrician toundertake the urgent work.

The tenants must be given atleast 48 hours' notice of the date to carry outthe work.

The LHA mustissue anurgentremedial action notice (URAN) either priorto or up to seven days from
the date whenthe remedial action commences. The URAN includes:

a) The nature of the urgentremedial action required
b) The date whenthe urgentworkisor has beenstarted

c) Theright of appeal and the appeal period
d) The provisionsrelatingtotheissue of financial penalties.

Appeal against urgent remedial action

A landlord may appeal againsta URAN to the First-tier Tribunal (Property Chamber) within 28 days of
eitherthe date thatthe work was started or was planned to start (whicheverwas the first date).

A URAN is not suspended on appeal.
The Cost recovery processis like those underaNIRA.
Financial penalties - notice of intention

Where a local housing authority is satisfied, beyond reasonable doubt, that a private landlord has

breached a duty underregulation 3 (see 2.1), the authority may impose afinancial penalty(or more
than one penaltyinthe event of acontinuingfailure) in respect of the breach.

A financial penalty may be of such amount as the authority imposingit determines (See Appendix 1);
but must not exceed £30,000.



Before imposingafinancial penalty a notice of intention must be served on the private landlord. The
noticeincludes:

a) Theamount of the proposed penalty

b) Thereasonsforimposingthe penalty
c) Informationabouttherightto appeal

The landlord may make written representations within 28 days.
Financial penalties—final notice

Within 28 days of expiry of the representation period the Council must decide whethertoimpose a
financial penalty on the landlord.

Ifit decides toimpose apenalty it must serve a final penalty notice which includes:

a) Theamount of the penalty

b) Thereasonsforimposingthe penalty
c) Informationaboutrightsof appeal

d) Consequencesoffailure tocomply

The penaltyis payable within 28 days.

The Council may, at any time, withdraw a NOl or Final notice, or reduce the penalty amount
specified inanotice by doing so inwriting.

Appeal against financial penalty

A landlord can appeal a final notice within 28 days to the First-tier Tribunal (Property Chamber).
If appealedthe final notice is suspended until withdrawn or determined.

Recovery of financial penalty

The local housing authority which imposed the financial penalty may recoverthe penalty or parton
the order of the county court as ifit were payable underan order of that court.

Proceeds of financial penalty

The Council may apply the proceeds to meetthe costsand expensesincurredin, orassociated with,
carryingout any of its enforcement functionsin relation to the private rented sector.

Determination of penalty amount.

The Council will decide the amount of penalty up to the maximum of £30,000 limit, as set within the
regulations.

A penalty may be awarded undereitherPart Aand/or Part B.
PARTA:
Thisapplieswhere:

a) Anelectrical reportindicatesthat Cldefects are presentand where the works haven’tbeen
undertakeninaccordance with the regulations.

b) A remedial notice hasbeenserved by the Local Authority and the landlord has failed to take
all reasonable stepsto comply with itand the regulations have been breached.



The indicative penalty shall be determinedin accordance with Council’s Civil Penalty Policy asif an
offence of failing to comply with animprovement notice inrespect of 1 Category 1 hazard (electrical)
has occurred.

PART B:

Thisappliesinrespect offences not covered by Part A. It may include forexample:

Failingto provide certification to tenants/prospective tenants

Where the Local Authority have served aremedial notice which the Landlord has complied
with.

Where the landlord has failed to ensure the testing has been undertaken at regularintervals

by a qualified personin accordance with the regulations but has recently complied with the
regulations.

Consideration willbe giventothe issue of apenalty asa “repeat offender”. Instead of ascoring
matrix the followingindicative penalties will be used:

First offence £Nil — Advice will be given
Second offence: £300

Third: £500

Fourth & subsequent £1,000

Considerations:

Afterthe indicative penalty has been determined, considerations of sections (e) —(i) will be applied
togetherwith anyreductions undersection (j). Please referto the Council’s Civil Penalty Policy for
detail. In brief these are:

a)

Remove any financial benefit the offender may have obtained as a result of committing
the offence —The guiding principle here should be to ensure that the offender does not
benefitasa result of committing an offence, i.e. it should not be cheaperto offend than
to ensure a property is well maintained and properly managed.

Multiple offenders —fine sharingin cases where there are multiple offenders.
Punishment of the offender—A civil penalty should not be regarded as an easy or lesser
option comparedto prosecution. While the penalty should be proportionate and reflect
both the severity of the offence and whetherthere is a pattern of previous offending, it
isimportantthatitis setat a highenoughleveltohelp ensure thatithasa real
economicimpactonthe offenderand demonstrates the consequences of notcomplying
with theirresponsibilities.

Deterthe offenderfrom repeating the offence —The ultimate goal isto preventany
further offendingand help ensure that the landlord fully complies with all of theirlegal
responsibilitiesin future. The level of the penalty should therefore be setata high
enough level suchthatitislikely to deterthe offenderfromrepeating the offence.
Deterothers from committing similar offences —While the fact that someone has
received acivil penalty will notbe inthe publicdomain, itis possible that otherlandlords
inthe local areawill become aware through informal channels when someone has



received acivil penalty. Animportant part of deterrence is the realisation that (a) the
local housingauthorityis proactive inlevying civil penalties where the needtodo so

existsand (b) that the level of civil penalty will be setata high enoughleveltoboth
punishthe offenderand deterrepeat offending.

Reductions

a) Levelof compliance by perpetrator, theirattitude in doing so, and early payment
b) Financial hardship



